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Trade Enforcement under Trump Likely to Involve Expanded
Use of U.S. Whistleblower Statute

U.S. False Claims Act qui tam provision emerging as important government tool for
policing import/export violations.

July 25, 2017 By Mark A. Strauss
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Protective tariffs, border adjustment taxes, renegotiation of trade deals. Whether President Trump will

accomplish any of the items on his wish list for international trade—and thereby reduce the U.S. trade

deficit and bring back American manufacturing jobs as suggested during his campaign—is uncertain.

At minimum, such proposals have garnered tremendous controversy. Critics worry they would set off

a trade war, and even if achieved, would not produce the desired results. Trump already has backed

away from his rhetoric about labeling China as a currency manipulator.

One aspect of Trump’s trade agenda, however, is less controversial—namely, toughening up

enforcement of existing trade laws to counter perceived unfair competition to American producers

from manufacturers abroad. At the end of the first quarter, Trump issued an executive order requiring

U.S. Customs and Border Protection—the agency charged with collecting import duties and enforcing

trade regulations—to develop a plan for enhancing its enforcement efforts, with a focus on catching

evaders of antidumping and countervailing duties. Notably, CBP is one of the few federal agencies

whose budgets Trump is seeking to increase. Trump also issued a second executive order requiring

government agencies to rigorously enforce “Buy American” and “Hire American” laws in federal

procurement and grants. More recently, Trump proclaimed the third week of July “Made in America

Week,” promoting U.S. manufactured goods.

Trump’s pro-American trade policy seems likely to include expanded use of the U.S. False Claims Act

to police trade-related violations. CBP conducts investigations, seizes goods and assesses penalties

with the powers granted to it under the U..S Tariff Act. However, the False Claims Act—with its

extraordinary qui tam whistleblower enforcement mechanism—has emerged as a powerful, additional

legal tool for the government to combat import/export violations involving fraud. Furthermore, unlike

imposing protective tariffs, “leveling the playing field” for U.S .industry through False Claims Act

litigation tends not to be politically contentious, generally enjoying bipartisan support.

Role of the False Claims Act in Trade Enforcement

The False Claims Act is one of the U.S. government’s most effective anti-fraud tools, generating $4.7

billion in recoveries last year. Originally enacted during the Civil War to deal with fraud by suppliers to

the Union Army, it prohibits parties from knowingly overcharging or underpaying U.S. government

agencies. Violators are subject to treble (three times) the government’s damages, in addition to

significant penalties.

The effectiveness of the False Claims Act is due in large part to its qui tam or whistleblower provision,

which entitles parties with information about fraud—whistleblowers (also known as “relators”)—to
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commence lawsuits “ex rel” or on behalf of the government. The U.S. Justice Department then has

the right to investigate the claims and elect whether to “intervene” in the lawsuit in order to assume

prosecution of the claims. Whistleblowers in successful actions get 15 to 30 percent of the amount

recovered from the violator as a reward. Some whistleblowers get payouts that are life changing.

In the trade area, qui tam claims generally involve import duty evasion, but also relate to schemes to

skirt “Buy American” requirements and violate export control laws. The whistleblowers tend to be

employees or ex-employees of the defendant—people with inside information. Indeed, the goal of the

qui tam provision is to supplement the government’s limited investigative resources by incentivizing

such insiders to come forward and report wrongdoing. Business rivals or others with specialized

industry access also are frequently qui tam relators. Most cases involve trade with China, the United

State’s largest goods trading partner.

Transshipment

Import duty qui tam cases generally involve three categories of schemes—transshipment,

undervaluation or tariff misclassification.

Transshipment refers to the falsification of goods’ country of origin to dodge import quotas or

antidumping or countervailing duties. The evader initially exports the goods to a third country and

then re-exports them to the United States with the markings and paperwork doctored to hide the real

country of origin. The Univar case, for example, involved transshipments of the artificial sweetener

saccharin from China through Taiwan. A competitor of the defendant discovered the fraud and filed

the qui tam lawsuit after investigating the defendant’s purported Taiwanese saccharin suppliers,

determining that those factories lacked the environmental permits even to manufacture saccharin.

Using publicly available trade data, the competitor also tracked the Chinese imports to corresponding

U.S. shipments. The U.S. Justice Department presently is suing Univar for unpaid antidumping duties

over the scheme in the U.S. Court of International Trade.

Another example is the Tai Shan Golden Gain Aluminum Products case. There, importers

transshipped aluminum extrusions from China through Malaysia to avoid antidumping and

countervailing duties. The scheme involved repacking and remarking the goods to disguise their

country of origin. The defendants paid a total of $4.5 million to settle the claims. The U.S. trade

consultant who alerted the government to the scheme through a qui tam lawsuit received 18 percemt

of the recovery as a whistleblower reward.
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Undervaluation

Undervaluation refers to fraudulently understating the transaction value of imported goods. In the

typical case, the violator provides CBP with bogus or doctored invoices containing prices lower than

those actually paid. Schemes also can involve a second set of true invoices used for billing purposes

(a “double invoice” fraud), or a failure to disclose to CBP that the supplier is related to the importer

and not a genuine third party. The omission of “assists” (materials supplied by the buyer for use in the

production process) from transaction value also is common.

In the Motives case, for example, an importer filed invoices with CBP reflecting only a portion of the

prices charged, while the balances were billed via a second set of invoices—not disclosed to CBP—

labeled “debit notes.” In July 2016, the government announced a settlement of the claims for $13.4

million.

In Otter Products, an importer of mobile phone cases omitted engineering and design assists from

the transaction values it declared. It paid $4.3 million to settle the government’s claims in April 2014.

The whistleblower was an ex-employee of the company who worked in the logistics department. She

received 20 percent as a relator’s share.

Tariff Misclassification

Tariff misclassification refers to the knowing use of inaccurate duty classifications to reduce the

applicable duty rate on imported goods. Often, this type of scheme is designed to avoid antidumping

or countervailing duties or import quotas. In the AmeriSource case, for example, the importer

misclassified small diameter graphite electrodes (devices used in steel production) as larger diameter

electrodes in an effort to circumvent antidumping duties. The case settled in February 2016 for $3

million. The qui tam relator, a business rival of the defendant, uncovered the fraud after losing sales

opportunities because of the defendant’s ability to sell at lower prices. It received 16 percent of the

recovery as a relator’s share.

Another form of duty avoidance is known as “failure to manifest,” i.e., smuggling or importing goods

without declaring them. It can also be the predicate for a qui tam lawsuit.

“Buy American” and Import Restriction Cases

Qui tam lawsuits relating to “Buy American” requirements and export restrictions typically arise in

connection with U.S. government procurement. In the FSM Group case, for example, an importer of
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ultra-fine magnesium powder from China mislabeled the goods as American or Canadian in origin in

order to meet the requirements of a Pentagon contract. Because of the failure to satisfy the

contractual requirements, the invoices issued to the government were false in violation of the False

Claims Act. The defendants paid $8 million to settle the claims in March 2016.

In the Rocky Mountain Instrument case, a company that produced optical components for U.S.

military applications, violated the U.S. Arms Export Control Act by sharing sensitive technical data

with manufacturers it employed in Turkey, South Korea and China. It thereby breached the terms of

its U.S. military contracts, making its invoices to the government false under the False Claims Act.

The company pled guilty to criminal violations and paid $1 million to resolve the False Claims Act

claims. The government was alerted to the wrongdoing by a whistleblower who was a former sales

manager with the company.

Some $2.9 billion of the $4.7 billion generated by the False Claims Act in 2016 resulted from cases

started by qui tam whistleblowers who were paid a total of $519 million in relator’s shares. Although a

small portion of this litigation involved trade-related wrongdoing, we expect trade qui tam cases to be

more prevalent under the current administration. In light of Trump’s trade agenda, government

prosecutors will be more inclined to intervene and devote prosecutorial resources to such lawsuits. As

a consequence, the proceeds of trade-related qui tam claims—and the resulting shares awarded to

whistleblowers—should be even more significant than in the past.

Mark A. Strauss is an attorney with the law firm of Kirby McInerney LLP in New York. He represents

whistleblowers in qui tam lawsuits brought under the U.S. False Claims Act. He can be reached at

mstrauss@kmllp.com. The opinions expressed are those of Strauss and do not necessarily reflect the

views of his firm or its clients.
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SDCE Editors Talk Sourcing in the Supply Chain

Marina, Brielle and Mackenna discuss the challenges today’s companies face when sourcing products and
materials from overseas.

APQC June 24, 2020

Survey: More Than 80% Believe Their Organizations are Ready for the “New
Normal”

The Top 3 skills needed in our new environment according to respondents are flexibility (52%), innovation (40%)
and change management (37%).

Brian Pacula

Scott Fuzer June 24, 2020

Major Predictions and Strategies for Creating a Resilient Supply Chain

Here's the steps business leaders can take to create more resilient supply chains capable of withstanding disruption
now — and in the years ahead.
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TraceLink Releases Results from FDA DSCSA Pilot Program on Top Pharmaceutical
Supply Chain Challenges

The pilot employed early stage technology solutions to address top pharmaceutical supply chain challenges and
establish a deep understanding of how technology can realistically ease those burdens.
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Elemica Partners with CheMondis to Improve Order Management Experience

The partnership enables clients of CheMondis to have a complete digital “amazon-like” order management
experience.
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Touchless Order Performance

When a customer places an order with your company, how many hands touch that order as it moves through the
order-to-cash value chain?
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Atradius June 22, 2020

Study: Asia Braces for Insolvency Storm Amid COVID-19 Fallout

Credit-based sales grew an average of 14% while at the same time the value of overdue invoices spiked 56%.

Fran Brunelle June 22, 2020

How Prospective Small Manufacturing Buyers Evaluate their Company Amid
COVID-19

Several manufacturers during COVID-19 have actually experienced significant increases in sales revenues because
the demand for U.S.-based suppliers has increased.

Global Healthcare Exchange (GHX) June 22, 2020

Pros to Know: Where are They Now -- Tina Murphy and Paul Feicht

Supply & Demand Chain Executive revisits former Pros to Know winners to see what they're up to, how their career
has progressed and what's in store for the future.

FinTech Survey Reveals Consumer Behavior Shifts Amid COVID-19

The report reveals how COVID-19 has affected, and even redefined, how U.S. consumers now approach digital
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SYKES June 19, 2020
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banking and financial technologies, and how they predict their shopping habits will look post-pandemic.

FM Global June 18, 2020

Study: 3 in 4 Top CEOs and CFOs Say Their Companies are Under-Prepared for
Climate-Related Financial Risks

Three-quarters of respondents (76%) said their organizations are somewhat to significantly exposed to climate risk.

Juniper Research Limited June 18, 2020

Study: Asset Tracking to be Used by 90M Businesses Globally in 2020

The report forecasts that China will lead the asset tracking market; generating $3 billion of spend in 2020.

Ivalua Inc. June 18, 2020

Ivalua Launches Platform to Improve Sourcing Decisions and Supply Chain
Visibility

The release features a broad array of innovations to empower customers to better manage their spend and
suppliers.
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Ron Guido June 18, 2020

Has Your Supply Chain Gone “Viral”?

One of the unintended consequences of having an international shortage of healthcare supplies is an increase in
illicit commerce.

Esker Inc. June 18, 2020

Esker’s New Supplier Management Solution Strengthens Procure-to-Pay Suite

This flexible infrastructure helps organizations maintain their operations while protecting employees, serving
customers and interacting with suppliers.

Esker Inc. June 17, 2020

Esker Releases New Credit Management Solution for Accounts Receivable

Credit managers can rely on a secured credit approval process through advanced workflow rules and monitor credit
application status and tasks through a customizable dashboard.
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Load More Content

Avery Dennison June 17, 2020

How Supply Chain Executives Become Heroes

For a supply chain more in tune with the needs of retailers, a mind shift is necessary.

Procurious June 12, 2020

Supply Chain and Procurement Leaders Anticipate Seismic Post-Pandemic Strategy
Shifts as Executives Brace for Peak of Impact

The majority (73%) of organizations are now planning major shifts in supply chain and procurement strategy post-
pandemic, including supply base expansion (38%), reductions in supply chain globalization (34%) and increases to
inventory levels (21%).
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